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CHINH PHU CONG HOA XA HQI CHU NGHIA VIET NAM
Poc 1ap - Tw do - Hanh phic
S6: 141/2018/NP-CP Ha Néi, ngay 08 thang 10 nam 2018
NGHI PINH

Sira doi, bo sung mdt s diéu ciia cac Nghi dinh quy dinh xir 1y vi pham
phap luit trong hoat dong kinh doanh theo phwong thirc da cip

Can cir Ludt t6 chire Chinh phii ngay 19 thang 6 nam 2015;

Can cwr Ludt canh tranh ngay 03 thang 12 nam 2004,

Can cwe Luat xuw ly vi pham hanh chinh ngay 20 thang 6 nam 2012;

Theo dé nghi ciia Bé trieong Bé Cong Thwong;

Chinh phii ban hanh Nghi dinh sita d6i, b6 sung mét sé diéu cia cac Nghi
dinh quy dinh xu ly vi pham phap ludt trong hoat dong kinh doanh theo phwong
thire da cdp.

Piéu 1. Sira d6i mét sé diéu ciia Nghi dinh sd 71/2014/NDP-CP ngay 21 thang 7
nim 2014 ciia Chinh phii quy dinh chi tiét Luit canh tranh vé xir Iy vi pham phap
luat trong linh vuc canh tranh (sau day goi tat 13 Nghi dinh s6 71/2014/NP-CP) va
Nghi dinh s6 185/2013/ND-CP ngay 15 thang 11 nim 2013 ciia Chinh phi quy
dinh xir phat vi pham hanh chinh trong hoat dong thwong mai, sin xuét, buén
ban hang gia, hang cAm va bio vé quyén loi nguoi tiéu diung da dwoc sira ddi, bo
sung tai Nghi dinh s6 124/2015/ND-CP ngay 19 thang 11 nim 2015 ciia Chinh phii
sira ddi, b6 sung mdt sé diéu ctia Nghi dinh s6 185/2013/NP-CP ngay 15 thang 11
nam 2013 cia Chinh phi quy dinh xi¥ phat vi pham hanh chinh trong hoat dong
thwong mai, sin xuit, buén ban hang gii, hang cim va bio vé quyén lgi ngudi
tiéu dung (sau day goi tit 1a Nghi dinh s6 185/2013/ND-CP)

1. Biéu 36 Nghi dinh s6 71/2014/ND-CP duoc sira d6i nhu sau:

“Pjéu 36. Hanh vi ban hang da cip bét chinh

1. Phat tién tir 80.000.000 dong dén 100.000.000 dong ddi véi to chire thuc
hi€n mot trong cac hanh vi vi pham sau day:

a) Yéu cau nguoi khac phai dat coc hodc ndp mdt khoan tién nhat dinh dé duoc
ky hop dong tham gia ban hang da cap;
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b) Yéu cau ngudi khac phai mua mot s6 lugng hang hoa nhét dinh dé duoc ky
hop ddng tham gia ban hang da cap;

¢) Cho ngudi tham gia ban hang da cip nhan tién hodc loi ich kinh té khac tir
viéc gidi thiéu nguoi khac tham gia vao hoat dong ban hang da cip ma khong phai
tir vi€c mua, ban hang hda ctia nguoi dugce gioi thiéu do;

d) Tur chéi chi tra khong ¢6 1y do chinh dang cac khoan hoa hong, tién thudng
hay loi ich kinh té khac ma ngudi tham gia ban hang da cip c6 quyén huong;

d) Cung cép thong tin gian dbi vé ké hoach tra thudng, vé loi ich ctia viéc tham
gia mang ludi ban hang da cap;

e) Cung cap thong tin gian dbi, gdy nham 13n vé tinh ning, cong dung ctiia hang
héa hoac hoat dong ctia doanh nghi¢p thong qua bao céo vién, dao tao vién tai hoi
nghi, hoi thdo, dao tao hodc thong qua tai li¢u cia doanh nghiép;

g) Khong thuc hi¢n hodc thuc hién khong dting nghia vu mua lai hang héa theo
quy dinh cta phap luat.

2. Phat tién gap hai lan muc tién phat doi v6i hanh vi vi pham quy dinh tai
khoan 1 Diéu nay trong truong hop hanh vi vi pham dugc thuc hi¢n trén dia ban tr
hai tinh, thanh phd truc thudc Trung wong tré 1én.

3. Ngoai viéc bi phat tién theo quy dinh tai khoan 1 va khoan 2 Diéu nay, to
chtrc ¢6 hanh vi vi pham con cé thé bi ap dung mot hodc mot s6 hinh thuc xir phat
bd sung va bién phap khic phuc hau qua sau:

a) Budc cai chinh cong khai d6i v6i hanh vi tai diém d, diém e khoan 1 Diéu nay;

b) Tich thu tang vét, phuong tién dugc str dung dé vi pham phap luat vé canh
tranh bao gém ca tich thu khoan lo1 nhuan thu duogc tir viéc thuc hién hanh vi vi
pham d6i voi hanh vi tai khoan 1 Diéu nay.

4. Nguoi c6 tham quyén xir phat khi xir phat d6i véi cac hanh vi quy dinh tai
khoan 9 Diéu nay c6 trach nhiém thong bao cho co quan cdp gidy chimg nhin ding
ky hoat dong ban hang da cip dé xem xét ap dung bién phap thu hdi gidy chimg
nhan dang ky hoat dong ban hang da cap theo quy dinh ctia phap luat.”

2. Bidu 92 Nghi dinh s6 185/2013/ND-CP dugc sira d6i nhu sau:

“Pjéu 92. Hanh vi vi pham trong hoat dong kinh doanh theo phwong thirc

da c?ip
1. Phat tién tir 3.000.000 déng dén 5.000.000 dong ddi v6i ngudi tham gia ban
hang da cap thuc hién mét trong cac hanh vi vi pham sau day:
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a) Thuc hién cac hoat dong tiép thi, ban hang va phat trién mang luéi ban hang
da cap khi chua dugc cap Thé thanh vién;

b) Khong xuat trinh Thé thanh vién trude khi gidi thiéu hoic tiép thi, ban hang.

2. Phat tién tir 5.000.000 dong dén 10.000.000 dong dbi v6i ngudi tham gia
ban hang da cip thyuc hién mot trong cac hanh vi vi pham sau day:

a) Khong tuan thi hop ddng tham gia ban hang da cdp va quy tic hoat dong
cua doanh nghiép;

b) Tham gia ban hang da cip khi khong du diéu kién tham gia ban hang da cap
theo quy dinh.

3. Phat tién tir 10.000.000 ddng dén 15.000.000 dong dbi voi ngudi tham gia ban
hang da cap hoat dong ban hang da cip tai dia phuong noi doanh nghiép chua dugc
cap xac nhan ding ky hoat dong ban hang da cap tai dia phuong.

4. Phat tién ttr 15.000.000 dong dén 20.000.000 dong d6i véi ngudi tham gia
ban hang da cip thyc hién mot trong cac hanh vi vi pham sau day:

a) Yéu cau ngudi khac phai dit coc hodc ndop mot khoan tién nhat dinh dé duge
ky hop dong tham gia ban hang da cap;

b) Cung cép thong tin gian ddi hodc gay nham 14n vé ké hoach tra thudng, quy
tac hoat dong, loi ich cua viéc tham gia ban hang da cap, tinh ning, cong dung cia
hang hoa, hoat dong ctia doanh nghiép ban hang da cap;

¢) To chuc hoi thao, hoi nghi, dao tao vé kinh doanh theo phuong thirc da cép
khi chua dugce doanh nghiép ban hang da cap iy quyén bang vin ban;

d) Loi kéo, du dd, mua chudc ngudi tham gia ban hang da cdp ctua doanh
nghiép khéac tham gia vao mang ludi cua doanh nghi¢p ma minh dang tham gia;

d) Loi dung chtc vu, quyén han, dia vi x4 hoi, nghé nghiép dé khuyén khich,
yéu cu, 16i kéo, du dd ngudi khac tham gia vao mang ludi ban hang da cap hodc
mua hang hoa kinh doanh theo phuong thic da cap.

5. Phat tién tir 20.000.000 ddng dén 25.000.000 dong ddi véi ca nhan tham gia
vao hoat dong cua to chirc, c4 nhan kinh doanh theo phwong thirc da cép chua
duoc cip gidy chimg nhan diang ky hoat dong ban hang da cp.

6. Phat tién tir 30.000.000 dong dén 40.000.000 dong ddi véi ca nhan td chirc
hoi nghi, hoi thdo, dao tao, gioi thi¢u vé hoat dong kinh doanh theo phuong thurc
da cdp cua minh hodc td chirc, ci nhan khac khi chua dugc cip gidy chimg nhan
dang ky hoat dong ban hang da cap.
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7. Phat tién tir 40.000.000 dong dén 50.000.000 dong ddi véi ca nhan kinh
doanh theo phuong thirc da cip khi chwa duge cdp gidy ching nhan ding ky hoat
dong ban hang da cap thu loi bt chinh dén duéi 200.000.000 dong hodc giy thiét
hai cho nguoi khac dén duéi 500.000.000 dong.

8. Phat tién tir 25.000.000 dong dén 30.000.000 dong dbi voi thuong nhan co
mot trong cac hanh vi vi pham sau day:

a) Khong thuc hién hodc thuc hién khong ding thi tuc dé nghi sira doi, bo sung
gidy ching nhan dang ky hoat dong ban hang da cip theo quy dinh ctia phép luat;

b) Khong thuc hién hodc thuc hién khong dung thu tuc thong bao trong truong
hop c6 thay dbi thong tin tai danh muc hang héa kinh doanh theo phuong thuc da
cap theo quy dinh cta phép luat;

c) Khong thuc hién thi tuc dé nghi cap lai gidy chimg nhan ding ky hoat dong
ban hang da cip trong trudng hop phéap luat quy dinh;

d) Ky hop ddng tham gia ban hang da cip véi ca nhan khong du diéu kién
tham gia ban hang da cap theo quy dinh cua phap luat;

d) Ky hop dong tham gia ban hang da cap khong bao gdm diy du cic ndi dung
co ban theo quy dinh cua phap luét;

e) Khong chdm dit hop dong véi nguoi tham gia ban hang da cap khi ngudi
tham gia ban hang da cp bi xt phat vé hanh vi bi cAm trong hoat dong ban hang
da cap;

g) Khong thuc hién hodc thyuc hién khong ding quy dinh vé viéc 1ap danh sach
dao tao vién, luu gitr hd so kém theo, cong bd danh sach dao tao vién trén trang
thong tin dién tir va thong bao té1 B Cong Thuong;

h) Khong thuc hién hodc thuc hién khong dung quy dinh vé viéc cap nhat danh
sach dao tao vién trén trang thong tin dién tr cua doanh nghiép va thong béo td1 B
Cong Thuong khi c6 thay d6i trong danh sach ddo tao vién;

i) Khong thyc hién hodc thuc hién khong dung quy dinh vé viéc niém yét cong
khai tai try s& chinh, chi nhanh, van phong dai di¢n va dia diém kinh doanh cua
doanh nghié€p cac tai li¢u lién quan t61 hoat dong va hang héa kinh doanh theo
phuong thirc da cip cua doanh nghiép;

k) Khong xiy dung, cong bd gia ban cua cac hang héa duoc kinh doanh theo
phuong thiic da cap hodc khong tuan thu gia ban di cong bd;
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1) Khong giam sat hoat dong cta ngudi tham gia ban hang da cip dé bao dam
ngudi tham gia ban hang da cip thuc hién ding hop déng tham gia ban hang da
cap, quy tac hoat dong, ké hoach tra thuong ctia doanh nghiép;

m) Khong thuc hién hodc thuc hién khéng dung quy dinh vé viéc diang ky stra
doi, bod sung ndi dung hoat dong ban hang da cép tai dia phuong vo1 S¢ Cong
Thuong trong cac truong hop phép luat quy dinh;

n) Da théng bao td chirc hdi nghi, hoi thao, ddo tao véi S¢ Coéng Thuong
nhung khong thuc hién ma khong thong bao bang vin ban toi S& Cong Thuong
theo quy dinh;

0) Khong thuc hién thi tuc diéu chinh van ban xac nhan ky quy voi ngan hang
khi c¢6 thay ddi thong tin trén vin ban xac nhan ky quy;

p) Khong thuc hién dung quy dinh vé thoi han thue hién thu tuc gia han gidy
ching nhan ding ky hoat dong ban hang da cap;

q) Khéng théng bao kip thoi cho co quan cip gidy chimg nhin ding ky hoat
dong ban hang da cdp trong truong hop hé théng cong nghé thong tin quan 1y
mang luéi ngudi tham gia ban hang da cip c6 truc tric.

9. Phat tién tir 30.000.000 dong dén 40.000.000 déng dbi voi thuong nhan co
mot trong cac hanh vi vi pham sau day:

a) Tb chire hoat dong ban hang da cép tai tinh, thanh phé truc thudc Trung
wong khi chua c6 xac nhan ding ky hoat dong ban hang da cap bang van ban cia
S¢ Cong Thuong tinh, thanh phd truc thude Trung wong do;

b) Khong duy tri nguoi dai dién tai dia phuong theo quy dinh trong truong hop
khong co6 tru s&, chi nhanh, van phong dai dién tai dia phuong;

c¢) Khong thuc hién hoac thuc hién khong ding quy dinh vé viée luu trix, xuat
trinh ho so, tai liéu lién quan dén hoat dong ban hang da cap tai dia phuong theo
yéu cau ctia co quan quan 1y c6 thim quyén;

d) Khong thuc hién hodc thyc hién khong dung quy dinh vé viéc thong bao voi
S¢ Cong Thuong khi t6 chirc hoi nghi, hoi thao, dao tao vé ban hang da cép co su
tham du cta tir 30 nguoi tré 1€n hoac co6 sy tham du cua tir 10 nguoi tham gia ban
hang da cép trd 1én tai dja phuong noi doanh nghiép da duoc cp xac nhin diang ky
hoat d6ng ban hang da cap;

d) Khéng phdi hop véi cac co quan chirc ning trong qua trinh co quan chirc
nang thyc hién trach nhi¢m theo doi, kiém tra, giam sat hoi nghi, hoi thdo, dao tao
vé ban hang da cip cta doanh nghiép;
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e) Tra cho nguoi tham gia ban hang da cip tong tri gia hoa hong, tién thudng
va loi ich kinh té khac, bao gom ca loi ich duoc hudng theo chuong trinh khuyén
mai, trong mdt nim vuot qua 40% doanh thu ban hang da cip trong nim d6 cia
doanh nghiép;

g) Khong thanh toan hoa hong, tién thuong, khuyén mai va cac loi ich kinh té
khac bang tién cho ngudi tham gia ban hang da cap dudi hinh thic chuyén khoan
qua ngan hang;

h) Khong thuc hién hoac thuc hién khong dung nghia vu bdo cdo trong hoat
dong ban hang da cp theo quy dinh ctia phap luat;

i) Khong ky hop dong tham gia ban hang da cp bang van ban véi nguoi tham
gia ban hang da cp hodc hop ddng tham gia ban hang da cip khong dap tmg cac
diéu kién vé hinh thirc khac theo quy dinh cta phép luét;

k) Khong thyc hi¢n hodc thyc hi¢n khong dung nghia vu thanh toan cho nguoi
tham gia ban hang da cp tién hoa hdng, tién thudng va loi ich kinh té khac ma
ngudi tham gia ban hang da cAp c6 quyén nhan trong qua trinh tham gia vao mang
ludi ban hang da cap cua doanh nghiép sau khi chim dit hop dong;

1) Khong thuc hién hodc thuc hién khong ding viéc dao tao co ban cho nguoi
tham gia ban hang da c4p theo quy dinh ciia phap luat hodc thu phi dio tao co ban
d6i voi ngudi tham gia ban hang da cip;

m) Khong thuc hi¢n hoac thuc hién khong dung viéc cép thé thanh vién cho
ngudi tham gia ban hang da cap theo quy dinh cta phap luat hodc thu phi cp thé
thanh vién;

n) Chi dinh dao tao vién khong dap ting diéu kién dé thuc hién dao tao co ban
cho ngudi tham gia ban hang da cap ciia doanh nghiép minh;

0) Khong thuc hién dung quy tic hoat dong, ké hoach tra thuéng da dang ky;

p) Khong xuit hoa don theo ting giao dich ban hang cho ting ngudi tham
gia ban hang da cdp cua doanh nghiép hodc khach hang mua hang truc tiép tir
doanh nghiép;

q) Khong van hanh hé thng cong nghé thong tin quan 1y mang ludi ngudi
tham gia ban hang da cap theo quy dinh;

r) Khong van hanh hodac khong cép nhat thuong xuyén trang thong tin dién tir
bang tiéng Viét dé cung cap thong tin vé doanh nghiép va hoat dong ban hang da
cap cua doanh nghiép dap tung quy dinh;
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s) Khong van hanh hé théng thong tin lién lac dé tiép nhan, giai quyét thic
mic, khiéu nai cta nguoi tham gia ban hang da cép, bao gé)m dién thoai, thu dién
tir va dia chi tiép nhan;

t) Khéng cung cip quyén truy cip vao tai khoan quan 1y hé théng cong nghé
thong tin quan 1y hoat dong ban hang da cip cua doanh nghiép theo yéu cau bang
vin ban cua co quan quan 1y nha nudc c¢d thAm quyén vé quan 1y hoat dong ban
hang da cp;

u) T6 churc hoi nghi, hoi thao, dao tao, gidi thiéu vé hoat dong kinh doanh theo
phuong thirc da cap cua minh hodc to chirc, ca nhan khac khi chua dugc cap gidy
chtng nhan ding ky hoat dong ban hang da cap;

r) Khong thuc hién hodc thuc hién khong dung trach nhiém vé giao, nhan va
gui hang hoa theo quy dinh cua phép luat.

10. Phat tién tir 40.000.000 dong dén 50.000.000 ddng dbi v6i thuong nhan co
mot trong cac hanh vi vi pham sau day:

a) Duy tri nhiéu hon mot hop dong tham gia ban hang da cip, vi tri kinh doanh
da cap, ma so kinh doanh da cip hodc cac hinh thirc khac tuong duong d6i véi
cing mot nguoi tham gia ban hang da cap;

b) Thyc hién khuyén mai str dung mang lugi gdm nhiéu cap, nhiéu nhanh ma
trong d6 ngudi tham gia chuong trinh khuyén mai c6 nhiéu hon mét vi tri, ma sd
hodc céc hinh thtrc tuong duong khac;

¢) T6 chitc cac hoat dong trung gian thwong mai theo quy dinh cta phéap luat
thwong mai nham phuc vu cho viéc duy tri, mo rong va phat trién mang ludi ban
hang da cép;

d) Tiép nhan hodc chdp nhan don hoic bat ky hinh thirc vin ban nao khac cua
ngudi tham gia ban hang da cp, trong d6, ngudi tham gia ban hang da cap tuyén
b tir bd mot phan hodc toan bd cac quyén cua minh theo quy dinh ciia phap luat
hozc cho phép doanh nghiép khong phai thuc hién nghia vu dbi v6i ngudi tham gia
ban hang da cip theo quy dinh cta phap luat;

d) Khong st dung hé thong quan 1y ngudi tham gia ban hang da cap di dang
ky v6i co quan cip gidy chimg nhan ding ky hoat dong ban hang da cap dé quan Iy
ngudi tham gia ban hang da cap;

e) Mua ban hodc chuyén giao mang ludi nguoi tham gia ban hang da cip cho
doanh nghiép khac, trir trudng hop mua lai, hgp nhat hoic sap nhap doanh nghiép;
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g) Kinh doanh theo phuong thirc da cap khi chua dugc cdp gidy ching nhan
dang ky hoat dong ban hang da cap thu lgi bat chinh dén dudi 200.000.000 dong
hoic gay thiét hai cho nguoi khac dén duéi 500.000.000 dong;

h) Kinh doanh theo phuong thirc da cap dbi véi déi tugng khong duge phép
kinh doanh theo phuong thic da cap theo quy dinh.

11. Phat tién gip hai 1an muc tién phat quy dinh tai khoan 10 Diéu nay dbi véi
thuong nhan c6 mot trong cac hanh vi quy dinh tai khoan 10 Piéu nay trong trudng
hop hanh vi vi pham dugc thuc hién trén pham vi tir hai tinh, thanh phé truc thudc
Trung vong trd 1€n.

12. Bién phap khac phuc hau qua

a) Budc nop lai sb loi bt hop phap c6 duoc do vi pham hanh chinh dbi véi
hanh vi vi pham quy dinh tai diém a khoan 4, diém k, 1 va m khoan 9, diém e, g va h
khoan 10 Diéu nay;

b) Budc cai chinh thong tin sai sy that hodc gdy nham ldn dbi véi hanh vi vi
pham quy dinh tai diém b khoan 4 Diéu nay.

13. Nguoi c6 thim quyén xur phat khi xir phat d6i v6i cac hanh vi quy dinh tai
khoan 9 Diéu nay c6 trach nhiém thong bao cho co quan cap gidy chimg nhin ding
ky hoat dong ban hang da cip dé xem xét ap dung bién phap thu hdi gidy chimg
nhan ding ky hoat dong ban hang da cip theo quy dinh cua phap luat.”

Piéu 2. Hiéu e thi hanh

1. Nghi dinh nay c6 hiéu lyc thi hanh ké tir ngay 25 thang 11 nam 2018.

2. Ap dung cac quy dinh cua Nghi dinh nay dé xt Iy ddi v6i cac hanh vi vi
pham xay ra truéc ngay Nghi dinh nay c6 hi¢u lyc nhu sau:

Trong truong hop Nghi dinh nay khong quy dinh trach nhiém phdp 1y hoac
quy dinh trach nhiém phap 1y nhe hon déi véi hanh vi vi pham trudc ngay Nghi
dinh nay c6 hi¢u luc ma sau d6 mai bi phat hién hoac dang xem xét, giai quyét thi
ap dung Nghi dinh nay.

Diéu 3. Trach nhi¢m thi hanh

Céac Bo truong, Thu truong co quan ngang BO, Thu trudng co quan thude
Chinh phu, Chi tich Uy ban nhan déan cac tinh, thanh phd truc thudc Trung wong
va céc to chuc, ca nhan lién quan chiu trach nhiém thi hanh Nghi dinh nay./.

TM. QHiNH PHU
THU TUONG

Nguyén Xuin Phic



